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Legal Minda sBasicFac叫 fortheCiせiz e n sof LiberalStates
ltaruS him a zt1
1･ BriefH istoric al Backgro u nd
h thehistory ofthe modemizatio n of Japan, whichbeganhte 19 thc entury'1egaledu c atio nphyed
a cru cialrole; m aybe as cru ciala role asa -y sy 如 m and its edu cationdid･ h shod
,
1earnlgla w
w as o ne of thebestshort- cuts orby-pas esto m asterwe ste m w ay of thinkng a nd beh miB. While
the ordin ary pe ople w erelivhg wi ththe 廿aditio nalw ay ofth inking' which w as v ery effectiv ein a
w奴 thegradu atesofla w, equlpPed wi thw este miz ed mind-s eち o c cupiedimpo 触 tpositio nsin the
go v ern m ent･ Theyheldhigherpositio ns alsoin private co mpanies, which w ere m ostly u nderhea vy
c o ntrolby the go v err n e nt･ so, m a ny ambitio us and able yo uth w anted to lea nla win orderto
be co m e s o cialelites･ Many u niv ersitieswhich w ehav e n o win Tokyo w ere establishedflrSt aSla w
co11egesto m e etsu ch dem a nd.
Butthe c o n cept of la w･ in this c o ntext w aspredo mia ntly publicla w orbure au crats,
1a w･ Andjudiciary syste m w a s w orking only atthe periphery ofthe s o cietywho se o rderw askept
ratherbythelogic Oforga niz atio n orthe se ns e oftradit onal intim acythan thatofjusdce･ Ar my and
n avalsyste m salso co ntributedgreatlyin m odernizing Japanes e so ciebT; Jq) an es eAr my le arn ed
mai nlyfro m Ger m ansyste m while herNavyfro m British sothat w e coulddetectso m ediffer en ce
inbehavio r ofthe people ruming the tw o野Ste m S･ But a nyw ay･ military andgo v en - entsyste ms
arethetw obTPicalexamples of
`
o rga niz atio n
,
, which is co ntrastedto `spo ntan eo u s order
,byflayek
In anorg mi atio no rderis establishedby so me o n e
,
sdesign relying upo n ru1es which co n sitin the
authoriz ation chain s as w asdes cribed in detailby Ha n sKels en･ So, both bure a u cracy ln Vmiu s
le v els ofgo v err -e nts and military syste mfa cili -d the `ratio nalizatio n, of Japanes e s o ciebr in
Ma xWeber's s e n s e. This ge neralfeature ofthe s o cialsyste m wi ththe mind-s etsuitableforitlasted
m or e orlessinta ctu ntilre ce ntly, whilethe c o nte nt ofthe hw shadCha ngedgr eatly and the mi 1itary
syste m c olapsed total ly a鮎 r Japa n
,
s defeat in the 2nd World War. As a m atter offzwt the
de m o cratizatio nin politcal institutio ns and ec o n o mic revival in the priv ate s ectorin Post- Ⅷ ･
Japan were ir onically led gen erally by the stro ng le adership of capable and pater nalistic
bure au crats,
But a鮎r the pres ent slu mp to ok a hold in Japan es e e co n o my abo ut te nyears ago,
pe oplegradually ca m eto real izethein elrlCiencies ofou rfor mer syste m whichrelied heavily upo n
bure au cra cy･ Der egulatio n sin vario u s area s are caled fo r and m orepriv ate initiativ es 打e
enco uraged･ To c ope with thisge n eralcha nge, n e w sy tem of
･
1a w-s cho ols,, which hadbe en alien
to Japan es eu niv ersities, wil beintrodu c ed statewi defro m April2 004andatpre se ntdl u niv ersity
la wte achers ar ebusyin the preparatio nforit.
In this co nte xt, Ibeliev ethe c o n c ept of la wits elf m ustflnaly change, &o m that of
bur eau crats to that ofjudiciary, o rlawyers
'1a w･ And itis n ot e no ughfor only the co ntent of the
legaledu catio nin u niv ersitie sto cha nge be ca us ew e n e ed s ou nd se ns e ofju sdce a m ong ordin ary
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peoplefo rthelatter syste mto w o rk in o urdailyliv es･
2. So cial Order a ndSe n se of Ju stice
Logicaly speaking, there aretw o w ays ofc o n n e cting SO Cialorder a ndpeople
'
s s e n s e ofju stice. h
one appro a ch distrust ofpeople
'
s se nse ofju stice asthe sourc e ofso cialorderle ads u sto l巧 tO
bring abo utthe s o cial order by ru1es which aretot allyindepende nt ofse n s e ofju stic e, v ario us
v ersio n s ofwhichar ere cko n edtobeirre c oncilable with e ach other and su spected,iflet ru n鮎 ely,
tointrodu ceri Bs ev erywher ein s o cial1iv e s. h the other appro ach w etru st andr ely upon pe ople
'
s
s e n s e ofju stice 鮎 the s o ur c e Of s o cialorder a nd 廿y in vario us w a:ys to reflectitin la w; in
legislatu re andjudiciary a s w ellasdaily tran sa ctio n s.
In orderto follo w theBrst appro a ch,i.e.
`distru stfulappro ach
'
, w ehav eto be ableto
identifythe c o nte ntofla windepe ndently ofse n se ofju stice, Ifw e c anidentifywhatla w s ar e as w e
do withtypho o n s o rdogs, w e c a n cal1the m
`
1a w s
'
whether w elike thc c o nterlt Ofthe m or n ot. So,
theflrStappro a ch willpres uppo se s o m epo sitivistic co n ceptofla w.
One ofmy polntS raisedin thispaperis thatthis so rt ofc on c ept ofla whas rel v an c ein
s o m e stages ofs o cial dev elopm e nt. In the Japanes ehistoricalsettlng, Ibeliev e w c co uld n otbut
be co m elegalpo sitivists in the early stages when w estern hws w ere introdu ced the c
.
o nte nt of
which had little to do with people
'
s daily practic e. The dir ect m otivation of the Japan ese
go v e m m ent to hurryin legislating whole syste m ofm ode mla w w asto abolishthe u n equaltreatie s
ofc o m m erce which w ere m ade wi thWe st占m co untries aro u ndthetim e ofM eijiRestor atio n. While
thed ailyliv es ofpe ople w ere ru n m o re ofle ssindepe ndently ofthela wintr odu c ed,judgeshadto
applythe w血te nla wfaithfullyto the c as esbr o ught to the co u rts. Inter estingly e n o ughthe w lt ngS
of w este m scholars
,
m ainly Ger m an sin cas e ofcivil la w, had s o m e a uthorityin interpreting o u r
positiv elaws. Butthcy w ere alsoso mething tole a n r atherthanto feel withinfo rJapa n es ejudge s
and la w s cholars. In su ch a cir cu m stanc e ofimportingla w s舟o m other c o untries,la w m ustbefou nd
inla w bo oks andirLtheo riesdev elopd in the m otherla w c o u ntries. We w er ein n oposition of
s earchingthe rightan s w ers within o u rfeelings which c o uldha v ebe entru stw o rthyif thela w w ere
m oreindigen o u s a nd m or eflr mly ro oted in pe ople
'
sliv es. It w as asifw ehadto speak aforelgn
langu age s o血 as w edealwith for malandpublic m atters. h c ase offo relgnla ngu age w eha v eto
lean to speakit since Spra chgefu ehl(s en se of le mgu age)do es n ot w o rkher e. And it m ay be
difrlCult or ev en dangero u sto mix the nativ eto ngue withorlginalyforeign Syste m Of rules. Only
the specialists whohav ele ar n edthefo reign syste m w ellc o uld be al1o w edto spe akfor andinterpret
the syste m while e x cludingthe o rdin ary pe ople舟o mit.
W efa ce a similar situ atio nin ca se ofre v olutio n sin gen eral. Suppo s e n e w s et of ru1e s
areto beintr odu c ed in alarge scale who se m ain purpo s eisdeliber ately to change the o n-golng
patte m ofpeople
'
s behavio r. Itis obvio u sthtin s u ch a circ u m stan ce w e c an n ot rely upon daily
feelingin de ciding whatis to be allo w ed ortake nfo rgraLlted in people
'
s tr an sa ctio n. So m e
authoritativ e o rgan willlay the ne w rules and other institutions ofthe govern ment andpriv ate
corporatio n s a ndindividuals m u stle a n and obeythe m. The po sitivist co n cept ofla w or thatin
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distn lS血Iappro a chpro vides a me asu refor r adicalsocialchamge inthis co n土exi.
h thelatter approa ch,
`
tr u stfulapproach
,
,
in which s o cialorderis 甲peCtedto co m ein
realityby relying upo npe ople
'
s s e n s e ofju sti¢e, the c or}tr ary applies. h the m o st e xtre me cas e
people may n ot n otice血at they arefollo w lng the sa m e abstract rules a swhe nthey speak their
m othertongu e. But while they m ay n otbe able to describe the c o mple x rules as s u ch they c an
detectfor s ure whe nthe ruleis n otfollo w ed･ And they ca ntellin ea ch co n cr ete cas ehowitsho uld
befolo w ed;e･g･ ln C a s e Whentheyte achfo reign ersho wto spe ak.
By the w ayla ngu age ru1ehas so mething c o m m o nwith s o caled n atu ralhw;itapplies
to ev eryon ewitho ut artic ulate cre atio n orc o n se nt; n o o n e, ho w e v erpo w erful, c an ch ange it
deliber ately;ifyo udo n
'
tfollo w the mit m akesyo uJu st u nintelligble fo r othcrsand co n s equ ently
hurtsyo urs elf･ B
l
ut at the s a m etim esu ch co n v entio nalrules ar ediffer ent &o m n aturd la win that
the c o ntent ofthe m arediiferent ac co rding to tim e and spa ce and its c o ntent cha ngesgradually.
Gra m m ari n s ca nfor m ulate its rulesin their the oriesbut c an n ot create the m to apply and whe n
pe ople start speakingdiffere ntly gra m m ari ns c ann otbut admitthe n ew ru1es, while n atural1a w
the orists m aybe ableto Ign oreOr C Onde m n n e w ways ofpe ople
,
sbehavio r.
3･ Justi舟ingLa w
In atypicalcas e oflegalpositivis m, distru stfulappr o ach,1a walw aysju sdfleS SOm e a ctio n, e.g. that
ofagov ern m e ntaloqlCial, whileitis n otrequired or ev enpo ssible tojusti& thela w. What might
bepo ssible asJu StiflC atio n wi llbe a n adv o c acy of thepo sitiv ela w sin gen eralforthe s ake of'peac e
andorder' o r anin sisten c e ofthefairn e ssinlegislative pro ce ss･.
T hefin allegltlm a Cy reside s alw ays
inthe authority ofthein stitution orpr o ce ss ofm akingit･ Butin the case oftru stfulappro ach, thos e
individu als who hav e s o m ething todo wi th1a w whetherthey arepublic serv ants orpriv ate agents
ca nbe requir edto e xplain why thela w whichoneisin v oking lSJuSt･ The an s w erto be glVe ndo es
nothav eto be the only right o n ebut o ne who in v okesto la w has a m o ral(m aybe polidc al)
obligatio nto explainin o n e
'
s o w n w ay theju stic e ofthe la w･ Wh ile la wis alw ays tr eated as
e xplicantin theform er appr o a ch, s o metim es as e xplic andq min thelatter･ But explicitlydefe nding
why thela wisju st c an n ot go witho ut c on s equ en ces be ca u setheju stific ation giv en
.
n e c e s s arily
c on strain sthe spherein whichthes a m ela wisto applyin the futu re c as es.
The s o cietyin whichpe ople, bothpublic oulCials a ndprivate agents, c a n e xplain why
theirhw isju stis adec ents o ¢ietyin a s en se･ Thos ela w s whichpeoplefind diulG ult toju sti& wi 11
be appliedin ratherli mited 町 e aS･ So m ew ay ofes caplng their apphc atio n willbe so ught or atthe
begin nlngthe sc ope oflegislatu reispolit c allylimitedsothatonly thos e c andidates ofla w whichis
fiting to the s en s eofju stic e of the polidcian s and o rdinary people arepo ssibly co n sider ed in
parliam e nts･ Butthisisthe virtu ethat Jap anla ckedtilJn o w But m or ethanahu ndr edy 地
･
Sislo ng
en o ughtodige stthefo reignimport.
The part andparcel of the the ory of legislationishow w e c anfor m ulate theideal
legislatio nbydistinguishingit&o m the n otorio u spolitciz&tion, log･r olling, a ndpatchw ork and
otherdegen erated for ms ofit･ Hayek
'
s answ e r, whichltakeis c orre ctin prin ciple,isthatitsho uld
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be r enectlng the se n s e ofju stic e ofthela Ⅵ n akersrather than their c o n sideratio n s ofparticular
intere st . And this the ory m akes sen s e only whenpe ople gⅣ e differe nt an s w ersto tw o sets of
qu estio n s; tho s e c on ce m lng Inter est and tho se ¢on c ernlng Ju Stic e･ Andjudging 丘o m o u rdaily
experien c esIthink w edo sol
4. LegalEdu ca[tio n
It m ustbe obvio u sby n o wfo rthe re adersthatthelegaledu cationI a m goingtOdealwith her eis a
littledifferent舟o m what w e u sualydisc u ss on th is title･ First ofal1 itis m o re selfilu min ation or
te aching know -ho wlike in the ca 紀 Ofsports, dan clng' r n u Sic etc･ th皿 te aChing andlea m lng Of
kno w- what. In elem e ntary and se co ndary scho ols pupils ar egiv e n OPPO rtu nitiesto us etheir se n se
ofju stic e, c o mparethe r esults ofit witho n e aL10ther, tryto changeby a rgu m ents either others
'
o r
o n e
'
s o w l C O n Clu sio n sin c ase ofdis agree m e nts.
sin c cthe aim to be achie v ed is as m entio n ed abo v e w e a v oided ide ologic ally
c o ntr o心ersial is su es ofpa cifis m, h um anrights, gr o up rights and v ario u s co n stitutio nal issu e s of
equality･ In 2 001w eto ok up a n Americ ancriminalca se,in which afather ofaboybeat to de ath
弧 Otherfather who w as co a ching 血Idrenin anlc e- Hokey gam e･ Sin c ethe qu arrel w as abo utthe
ro ugh-phy which the a c cu s ed su spe cted that the victim in cited his te a m fo r and so m e. of the
children who werepartlClpatlngin the ga m ebore witn essforthe c as e, lt W as e asierfo r childre nto
ap plytheir s en s eto this Hokey Dad cas e andit m ade ago odte a ching m aterial･ Thelegalis su e w as
to cho os e a m o ng thepo ssibledecisio n s, m u;der, m an sla ughter or n otguilty, while the ple afo r self
defen sehasto be c on sidered. W e utiliz edthe picttq es ofac cu s ed, the victim andloc atio n etc･ that
w er eput o ntheinte m et. Altho ughJapan ese sy te m pr actically do e s n ot ha v ejury syste m, w e
r equiredpupilsto a ct as aJu ry Which c o n sitof6in ste ad of12･ And w e askcd the mto wdtedow n
therejudgm entbefor e andafterthe argu m e nta m ongtheju ry･
so m e oftheintere stlng res ults ar e asfollo w s. Children are u suallyjudgedby te a chers
andpare nts and theyhav eCo mparativ elyfe w opportu nitiestojudgefo rthe m selv es･ T he experien c e
to a ctas aJur Or O r ajudge s ea msto hav e s o m e effe ct. So m e of thepupils w ere su rpis edthatothers
w ereledtodiffer entc o n clu sio n s丑･orn theirs. So m e of the 5thgraders ofele m entary s cho ol,i･e , ll
year- old, hav ediffic ulty to follo w thelogic of impers o naljtlStic e and being 鮎ked whether the
con clu sio nbe differentif the ac c us ed w eretheirfathers said,
`he w o n'tdo that' of `n otguilty of
co urse!'. Butthe 2ndgraders ofajunio rhighs chool,i. e. 14year- olds, did n ot ha:v ethis diiric ulty
andco ulde asily act n e utral1y･ Heretheiss u e ofm oral dev elopm ent, s u ch astho s edev eloped by L･
Kohlberg, l Sin v olved.
In 2002w eto okupJapan es eto rtc asein whichthe plaintiffsu ed thedefendantfo rthe
n oise of thelatter's dogs, huge Pyrene esMo u ntain dogs･ This ca se w a sls o e a syfo rpupils to
an sw erby applying theirdaily s en s e ofju stice. Stim ulateddis cu sio n s w ent o nin ea chgro up of6
pupils with a guide ofa gradu ate stude nt･ In orderto m ake pupils feel the case w as real, w ehad
intervie w ed 也e la wyers of bothsides, vide o-taped theintervie w s, edited the vide otape sothat
pupils c oul ds eeho w widely different w er ethe claim sin sisted 弧d the picturesdr 机 by
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c o n&o ntlng 喝e ntS･ The ugu me ntgolnBin the cla ss w as ev en m ore stim ulatedin this cas ethanin
the criminalc ase of2001_
5･ M etaphysicalProble m;Co n clu sio n
Here is a m etaphysic al proble m co nc ernig the rel血o n betw ee n right-a n s w er-finding and
00nse n su s-r e a ching･ In ca se of finding facts and reaDhing thelegalc onclu sio ns o n ehas to a ct
co n scientio u sly and sho uld n otbeinnu e n c ed by certain c o n sideratio n s･ For ex ampleitis again st
the expected m an nerfo r ago odjurorifhe/she 喝r e StO the m ajority witho utrealy c o nvincedju st
be ca ns eitis the e asiest w ay to end thedis cu ssio n andgo ho m e. flereitis obvio u sthat co n s en su s
c an n ot produ cethe right ans w er･ Butin so m e cas es, e spe cially in cri minalcas es, thejuryis
expe ctedto rea ch a u n anim ou sjudgm ent･ So, o nly the w ay o ut whichis possible when theinitial
judgm ents of thejur ors were differ entis to tryto co nvin ce others orto be c o nvin ced by the m. h
shortthispro c ess c anbe u ndersto od as o n ein which w einsist the truth andjustic e ofo u r o Ⅶ,
standpointin order to re a ch a co n s en su sby changing Others po int Of vie w o rha ving o ur o wnpolnt
of vie w changedby others.
Truth andju stic e 打 e m ajorregulativ eide as whichⅠbeliev eare tran s c ende ntal. That
m e an s w e c an notredu cethe mto otherpo sitiv e or certainfa ctors･ For e xa mpletruth is n ots am e as
s ufrlCient pro of, u n a nim o u s agre e me nt orfir mbeliefbec au s e a ny ofthelatter ca nbe logically
co mpatible withthe 鮎 eho od･ Andl believ ethisfa ctc o n stitutesthe ma)or refutatio n ofpositivis m
in gen eral,i･ e･ thatin s cie n ce,inla w etc･ Butin the cas e ofjury's a rgu m e ntstruthandju stice m u st
be insisted fo rthe sake ofre aching a co ns ens us･ It m aybe the cas eher ethat w e caJ m Otre a ch a
ge nuin e co n se n su sifw etryto getitdirectly･ Only when w etryto rea chthetr uthorjustic e w e c an
re achagen uin eco n se n su sin a rotlndabo ut w ay.
But the c as esin the c o urtisdiffer entfro mtho sein scien c ein that w ehav eto a ctin
litigatio n swithin the li mitatio n softim e, e n e rgyand re as o n able co st while scien ceisiie efro m
su chco n c ern s･ げthereis n o co n se n su s r ea chedin s cien c e w e)u stdo n otbother andlea v eitas su ch,
whichw e can n otd in the c ourt.
On e of thelatentaim sin ou rprogr am ofintrodu cinglegaledu c atio nin e arly stagesisto
pla c e childr enin apo sitio nin which the abo v e m e ntio n ed dile m m a applies･ The reas o n whyI
believ e su ch an 朗甲erie n c eisimportantisthatthisdile mm a ofju stice and c. n se ns u sis . n e r o .ted
atthe v erybasis ofde m o cr acy as w aspersiste ntly elu ¢idated bySo crates o rPlato･ h the atte mpt of
c oplng wi thth is dile m m a, the ideas of deliber ate de m o cra cy' a nd critical de m o cr acy etc. w er e
Propos edin thisIV Rco nfere n c e･ My atte mptis to elimin ate S O m eObviou s evils ofsimplistic
de mocracy asthe m ajority ruleby applying so m ejudiciary rhetoric･ Im agin e adem ocratic s o ciety
in which an ordinary citiz enhas a c o nsiderablefa culty oflegal nature and c an argu ein the w ay
judge s u su allydo･ Ibelie v ethepicture Of de m o cra cy m ust changedra sticallyL But this picture m ay
be whatis m o reorless realiz edinthe We stern c o u ntries while Jap anis s ever elyla cking of.
Thereis o n e m o reissu ethatl c m o nly m entio nherc･ AnotherthingJapani$la cking
badlyis m o raledu cation;especialy the m ethodologyforthat･ Itis ofco urs etb･e w o r st m o veto by
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to reduce m otalisstleStO theinterest ofc o n ce m lng 喝ent･ Btlt What w ehav e n o wis notm u ch m ore
tha nthat. h a co untryla cking of the teaching ofstro ng religio ni w onderho w m u chlegalmind
s etting C an COpe wi th the m o ralis如 esthe n e c ess ary co ndition ofwhich isto tran sc end
im m ediate
interest of the agent･ Fairn ess a nd u niv ersaliz ability and otherfeatu res w ehav einthe tr aditio n of
judiciary might w orkto so m e e出 ntinthis c ontext to o一 Anditis anotheraim of my pr oje ct to kno w
to whate xtentit can w o rk. The an s w er which Ada m Smithgav ein his M or al Sentim ents se e m sto
glV e u S a Str o ng Supportin thisdire ctio n･
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